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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

Revision application to Government of India: 
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Minis-try of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi .110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section ( 1) of Section-35 ibid : 
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 

XJ6ls2[OuSe Or in storage whether in a factory or in a warehouse. 
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made· there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 
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fonder a faonegrfafeiiaeldl-r+et as flaegot--srdsr vaisrdletondvt aS1 et-ehvfif at 
nrere fervor e sf@ aronreaifg@ eerdeuiet eai s.agar&ff at sre+fa &tei 3s-s #feffete) as quart as rqe 
at wirer &lsn--s nenet aft fffslfrenfegg 

(2) 

The above application shall be rnade in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-G Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 
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The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. " 
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 
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Under Section 358/ 35E of CEA, 1944 an appeal lies to : 
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2ndfloor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals. 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) .-/.111.llcil.l ~~ 1970 "l.l'~ qfr ~-1 cfi 3iaifaPlc.ilRafcb~ 31j-<-llx0cfc'1~ m qone er uenfReufehfvfau-tuifra as ardsrfelg&la l va fqt .6.so ielal-enter 
owfeaeetmutsnaifegI " 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 
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Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(15) fin ea, ala eures go vaielaaordlefra ureutfraw(fRice),a vfeorfreit c 
l--\ll--!<:1kichac,<JJ-1iJl(Demand) ~(Penalty) cfTT10%g:_'101J-llch{rJIJ-1fc-lc.lliii I~. .3-Ml4ic'lJ-ILJ:_c1dlJ-1110 
ch{)${iqc_rt !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 

1994) 
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CE STAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(xxviii) amount determined under Section 11 D; 
(xxix) amount of erroneous Cenvat Credit taken; 
(xxx) amount payable under Rule 6 of the Cenvat Credit Rules. 
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view of above, an appeal against this order shall lie before the Tribunal on payment of 
e duty demanded where duty or duty and penalty are in dispute, or penalty, where 
one is in dispute." 
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ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Arvind B Safal Homes LLP, 

Rohit Mills Premises, Rohit Circle, Khokhra, Ahmedabad (hereinafter 

referred to as the appellant) against Order in Original No. 27 to 29/AC/Div 

I/RBB/2020-21 dated 16.03.2021 [hereinafter referred to as "impugned 
order"] passed by the Assistant Commissioner, Division - I, CGST, 

Commissionerate : Ahmedabad South [hereinafter referred to as 

"adjudicating authority"l. 

2. Briefly stated, the facts of the case is that the appellant are a non· 

registered manufacturer and had informed vide letter dated 02.12.2011 

that they own and operate Macons make Ready Mix Concred (RMC) mixing 

plant and were availing the benefit of Nil Rate of duty in accordance with 

Serial Number 7 4 of Notification No.4/2006-CE dated 01.03.2006, which is 

in respect of 'Concrete Mix' manufactured at site of construction for use in 

construction work at such site. The appellant had informed that they were 

manufacturing RMC in their plant and supplying the same to other Arvind 

and B Safal group entities on job work basis. Safal Homes, Safal 

Constructions Pvt. Ltd. and Arvind Infrastructure Ltd. were the principal 

manufacturers. The raw material were procured by the principal 

manufacturers and they were raising retail invoices for job charges based 

on the cost of manufacture in accordance with Rule 8 of the Central Excise 

Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

2.1 It appeared that the excisable goods manufactured on job work basis 

was exempted from payment of central excise duty subject to various 

conditions viz. the goods received from the job-worker were further used in 

or in relation to the manufacture of specified goods which were cleared 

under valid exemption or on payment of duty as applicable. In the event of 
Joo 

failure on the part of the principals, the job worker was required to pay the 

duty on such goods manufactured on job work basis. In the instant case, 

the goods manufactured on job work basis by the appellant was used in the 

struction of building, which were not specified goods. Accordingly, 
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central excise duty was leviable on such goods i.e. RMC at the time of. 

removal. Thus, the appellant was liable to pay central excise duty on the 

RMC removed from their plant to different construction sites, including 

their own sites as the RMC was not specified goods for the purpose of 

exemption notification claimed by them and they were not entitled to 

exemption in terms of the clarification issued by the CBIC with regards to 

location of sites. 

2.2 The appellant had during the period from May,2011 to October, 2012 

manufactured and cleared RMC valued at Rs.17,43,88,276/- without 

obtaining central excise registration and without payment of the applicable 

central excise duty. The appellant were, therefore, issued a Show Cause 
Notice bearing No. V.38/15-34/Arvind/ADC/OA-1/2012 dated 05.12.2012 

wherein it was proposed to : •.. 

A. Recover the central excise duty amounting to Rs.22,4_9,931/- under 

Section 11A (6) of the Central Excise Act, 1944 along with interest 

under Section 11AA of the Central Excise Act, 1944. 

B. Impose penalty under Section 11A5) read with Section 11AC (b) of 

the Central Excise Act, 1944 read with Rule 25 of the Central Excise 

Rules, 2002. 
• 

C. Hold the RMC valued at Rs.17,43,88,276/- liable for confiscation under· 

Rule 25 of the Central Excise Rules, 2002. 

2.3 As the appellant continued to wrongly avail the benefit of exemption 

under Notification No.4/2006-CE dated 01.03.2006 and clear RMC without 

payment of central excise duty, they were issued the SCNs as detailed below 

S.No. Period SCN No. & Date Value (Rs.) Duty (Rs.) 

1 November, 2012 V.38/15 
to March, 2013 55/Arvind/ADC/OA 

/2013 dated 27.11.2013 

5,80, 10,487 /- 11,95,016/6 

2 July, 2013 
March, 2014 

to V.38/15· 
32/Arvind/ADC/OA 
/2014 dated 03.06.2014 

3,47,03,486/· 7,14,892/6 
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3. All the three SCNs was adjudicated vide the impugned order wherein 

the demand for central excise duty, totally amounting to Rs.41,55,839/-, was 

confirmed along with interest. Penalty amounting to Rs.20,77,920/ was 

imposed under Section 11AC (b) of the Central Excise Act, 1944. The goods 

valued at Rs.26, 71,02,249/- were ordered to be confiscated under Rule 25 of 

the Central Excise Rules, 2002, however, as the goods were not physically 

available, redemption fine of Rs.5,00,000/- was imposed. 

4. Being aggrieved with the impugned order, the appellant have filed-the 

instant appeal on the following grounds: 

1. The impugned order is incorrect and not tenable. The adjudicating 

authority has neither applied his mind nor examined the submissions 

but instead chosen to extensively reproduce other decisions. He has 

also not examined the applicability or relevant of the decisions relied 

upon by him. 
ii. The notices are issued from 2012 to 2014, hearing was fixed on 

04.02.2021 i.e. after seven to nine years. The delay has the effect of 

denying proper opportunity to defend and, hence, is in violation of the 

principles of natural justice. This itself is sufficient grounds to set 

aside the demand. 
111. The abnormal delay is not attributable to them. Such abnormal delay 

has the effect of denying proper opportunity of defending their case 

since many records would not be available. Therefore, it is not 

permissible to adjudicate the matter after such prolonged delay. 

iv. They refer and rely upon the decision in the case of Y.N. Shah- 2004 

(170) ELT 353% Kuil Fireworks Industries - 1997 (95) ELT 3 (SC); Jass 

Kann International - 2003 (162) ELT 445 (Tri.-Del.); Calcom 

Electronics Ltd.- 2000 (123) ELT 1030 (Tribunal); Shree Vallabh 

Glass Works Ltd. - 1999 (112) ELT 619 (Tribunal); J.M.Baxi & Cq.- 

2016 (336) ELT 285 (Mad.) and Lanvin Synthetics Private Ltd.> 2015 

(322) ELT 429 (Born.). 

v. For the period from 2010-11 to 2014-15, a SCN dated 11.04.2016 

(subsequent notice) was issued to them. The period covered under this 
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notice is the entire period covered under the impugned three notices. 

The demand is made in respect of job charges for the manufacture of 

RMC. The case of the department is that since no duty is paid on the 

said manufactured product, the benefit of exemption Notification 

No.8/2005 is not available. Consequently, the demand is made. Thus 

for the same amount, the three SCNs were issued demanding excise 

duty and subsequently demand is made as service provider. 

vi. The subsequent notice was adjudicated confirming the demand under 

0IO No. SD-05/07/DKJ/DC/2017-18 dated 31.05.2017 issued by the 

Deputy Commissioner, Division-V, Ahmedabad South. Their appeal 

against this order was rejected vide OIA No. AHM-EXCUS-00l-APP- 

053-18-19 dated 19.09.2018 by the Commissioner (Appeals), 

Ahmedabad. 
vi1. It is settled law that there cannot be simultaneous levy of central· 

excise duty and service tax. Both levies are exclusive. In their case, 

the department has taken final view that the activity was liable to 

service ta. In view of the view taken by the department, it is not 

permissible to demand excise duty. The present notices, therefore, 

must be vacated. 
v111. The issue involved is regarding duty on RMC. The department seeks. 

to demand excise duty by classifying the concrete mix manufactured 

by them under Chapter Heading 3824.01.10. This classificatfon and 

demand is mainly based on the Circular issued in 1998. 

1x. It would be necessary to refer to the judgment of the Hon'ble Supreme 

Court in the case of Larsen & Toubro Ltd. dated 06.10.2015. In order 

to apply the ratio of the said decision, it would be necessary first to 

establish that the facts are same. However, there is no inquiry nor 

even any reference to any of the facts. Since the classification is a 

burden on the department, the department has failed to support the 

classification and also bring the present case within the ratio of the 

Supreme Court decision. 
The Board had vide Circular dated 06.01.1998 clarified the issue and ,, 

subsequently, the Punjab & Haryana High Court in the case of Chief 

Engineer, Sagar Dam has also given the benefit of Notification No. 
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4/1997. Therefore, in their case, they are correctly covered under the 

exemption notification. 
xi. During investigation, in their statement they had brought on record 

their belief. This was prior to the first SCN. Despite the statement, 

the notice does not taken any cognizance of the said statement. The 

said statement clearly bring out, their belief and reason for non· 

payment of tax. Considering the same, the demand is barred by 

limitation. 
xii. It is clear that before the judgment of Supreme Court, all persons in 

the trade and department were of the belief that the concrete mix 

manufactured at site and used at site was never liable to excise duty. 

x111. In Para 19 of the said judgment it is stated that "appellant are also 

inclined to agree with the stand taken by the Revenue that it is the 

process of mixing the concrete that differentiates between CM and 

RMC'.1 order to apply the test laid down in that case to the facts of 

the present case, there must. be investigation, averment and 

discussions as to facts. Merely relying upon the decision is not 

sufficient to come to a conclusion about the product in question. 

Unfortunately, there is no examination or details of facts to apply the 

ratio of that decision to the facts of the present case. 

xiv. The notices draw boundaries of the charges made in the present case. 
o, 

Once the facts necessary to apply the ratio of Supreme Court are not 

found, the said decision cannot be applied. Except for the Circular, 

there is no material to support the demand. Once the ratio of L&T 

case is not applicable, the notice must fail. 

XV. Till the law was clarified by the Supreme Court in the L&T case, 

concrete mix was always held to be exempted if manufactured at site 

for use in construction at site. In the facts of the present case, they 

have also manufactured concrete mix at site and, therefore, it was 

exempted. 

xvi. The department had already taken a stand in Circular No.368/1/98 

CX dated 06.01.1998, that if concrete is mixed in terms of IS 456:1978, 

then it would be treated as 'Concrete Mix' and ifit was by IS 49261976 

it would be RMC. It is submitted that IS 4561978 talks of manual 
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batching and mixing of concrete under paragraph 9.2 whereas there 

was a separate standard for manufacture of RMC viz. IS 49261976. 

xvii. The IS which governs plain and reinforced concrete was revamped 

vide IS 456-2000 which not specifically mentioned that for large and 
I 

medium projects, concrete· would be manufactured in captive 

automated batching and mixing plants. 

xvin. Even if concrete is manufactured by use of on-site autom'atic batching 

plants, it will still be considered as Concrete Mix manufactured in 

accordance with IS 456-2000. 
xix. The distinction drawn by the Apex Court based on the method or 

manner of manufacture of concrete is no longer relevant as the 

standard itself stated that even concrete produced in an automated 

plant can also qualify as plain or reinforced concrete as contemplated 

in IS 456-2000. 
xx. The only test which will be applicable during the impugned period of 

dispute is whether the concrete has been manufactured at site or 

otherwise, and the test laid down by the Hon'ble Supreme Court will 

no longer be applicable in the facts of the present case. 

xxi. Entry No. 144 mentioned that the exemption will be available to goods 

falling under Chapter 38 and does not specifically mention any 

particular sub-heading including that of RMC, viz. 38245010, which 

it has mentioned for various other entries in the said Notification. The 

legislature clearly intended to extend the benefit to all types of 

concrete mixes manufactured at site of construction for use in the 

construction activity as has been held in the recent decision of the 

Hon'ble Tribunal in the case of CCE, Delhi-ll Vs. Consolidated 

Construction Consortium Ltd.-2017 (347) ELT 295 (Tri.-Del). 

xxii. Extended period of limitation has been wrongly invoked and penalty 

has been wrongly imposed in the present case. They had in their 

statement clearly communicated their belief as to the exemption 

available, with reasons thereof. The belief is not only held by them but 

all similarly situated persons in their line of business. Even the 

department was under similar belief. Therefore, extended period of 

limitation cannot be applied. 
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xx111. The extended period of limitation cannot be applied in view of the ' 

earlier clarification of Board as well as the decision of the Appellate 

Authority, including High Court as prevailing prior to Supreme Court 

decision in L&T case. They rely upon the decision in the case of 

Shapoorji & Pallonji Co. Ltd.- 2016 (344) ELT 1132 (Tri.-Mumbai). 

xxiv. During the impugned period there was a favourable decision of the 

Madras High Court in L&T Vs. Union of India >200- (198) ELT 177 

(Mad.) as well as larger Bench decision in the case of Chief Engineer, 

Ranjit Sagar Dam Vs. CCE, Jalandar - 2006 (198) ELT 503 (Tri.-LB) 

which was affirmed by the Punjab & Haryana High Court- 2007 (217) 

ELT 345 (P&H). They also rely upon the decision in the case of 

Continental Foundation Jt. Venture Vs. CCE, Chandigarh-l- 2007 

(216) ELT 177 (SC). 
xxv. When the demand is not maintainable, the question of interest or 

penalty does not arise. When the extended period is not applicable, 

penalty under Section 11AC will not be applicable. 

5. Personal Hearing in the case was held on 18.11.2021 through virtual 

mode. Shri S.J.Vyas, Advocate, appeared on behalf of appellant for the 

hearing. He reiterated the submissions made in appeal memorandum. 

6. I have gone through the facts of the case, submissions made in the 
Appeal Memorandum, the submissions made at the time of personal 

hearing as well as the material available on records. I find that the issue to 

be decided in the case is whether Central Excise duty is payable by the 

appellant in respect of the RMC manufactured on job work basis and cleared 

to different construction sites. The demand pertains to the period from 

17.03.2012 to March, 2014. 

7. I find that the appellant have, apart from contesting the issue on 

merits, also raised the issue of abnormal delay in adjudication of the SCNs 

and duplication of demand. 
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8. Regarding the issue of abnormal delay in adjudication of the SCNs, I - 

find that the three SCNs were issued to the appellant in December, 2012, 

November, 2013 and June, 2014. The personal hearing in respect of these 

SCNs was held on 04.02.2021 and the SCNs were adjudicated vide the 

impugned order dated 16.03.2021. It is clear from the dates of events that 

the SCNs have been adjudicated after passage of a considerable period of 

time. I find that the appellant had raised this issue before the adjudicating 

authority in their written submission dated 01.02.2011 and the same has 

been recorded in the impugned order at Para 15.2. However, I find that the 

adjudicating authority has not addressed this issue in the impugned order 

and has not given any reason for the delay in adjudication of the SCNs and 

neither has he given any finding on the submission of the appellant in this 

regard. 

9. Regarding the issue of duplication of demand, I find that subsequent 

to the issuance of SCNs to the appellant in December, 2012, November, 2013 

and June, 2014, another SCN was issued to them on 11.04.2016 demanding 

service tax. The appellant have submitted a copy of the said SCN and on 

going through the same I find that the demand for service tax was raised on 

the grounds that they were providing Business Auxiliary Services and as no 

central excise duty was paid by the Principals in respect of the RMC 

manufactured by the appellant on job work basis, the benefit of exemption 

under Notification No. 8/2005-ST was not available to them; Accordingly, 

demand of Rs.31,81,814/ was raised against the appellant vide the SCN 

dated 11.04.2016 for the period from 01.07.2012 to F.Y. 2014-15. I further, 
find that the said SCN was adjudicated vide OIO No. SD- 

05/07/DKJ/DC/2017-18 dated 31.05.2017 and the demand was confirmed. It 

is apparent from the above facts that for the same activity and for the same 

period the appellant has been issued different SCNs demanding both 

Central Excise duty as well as Service Tax. 

9.1 I find that the appellant had also raised the issue of duplication of 

- and vide their written submission dated 01.02.2011 and the same has 

n recorded in the impugned order at Para 15.3. However, I find that the 
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) ' 
adjudicating authority has not dealt with the issue and also not given any 

findings in the impugned order in this regard. Before proceeding to deal 

with the merits of the case, the adjudicating authority ought to have dealt 

with the issue of duplication of demand on the same activity/same goods and 

for the same period as the issue is very significant and has a bearing on the 

outcome of the adjudication of the case. The department cannot demand 

Service Tax on the grounds that central excise duty on RMC, manufactured 

on job work basis by the appellant, is not paid by the principals to whom 

such RMC was cleared by the appellant and at the same time also demand 

central excise duty from the appellant on the grounds that RMC 

manufactured on job work basis was not used in the manufacture of 

specified goods and also on the grounds that the RMC was not specified 

goods for the purpose of exemption claimed by them. 

9.2 In view of the facts as discussed hereinabove, I am of the considered 

view that as the significant issues raised by the appellant have hot been 

considered in the adjudicating proceedings, the case is required to be 

remanded back to the adjudicating authority. Therefore, I set aside the 

impugned order and remand the case back to the adjudicating authority to 

decide the case afresh after considering the submissions of the appellant 

regarding abnormal delay in adjudication and duplication of demand and 

giving his findings on these submissions of the appellant. Needless to say, 

.. the principles of natural justice should be followed before adjudication of the 

case in the remand proceedings. 

10. 3rfloadf gait asf #s sis 3rfro at feet 39laea et&ls et fsen smear 3 I 
The appeal filed by the appellant stands disposed of in above terms. 

J -era 
- . ~\_A_,,,A./ ~l\' Ul;,~ ( I.A, - _v-f< I' 

(Akhilesh Kunfar o27>-, 
Commissioner (Appeal . · 

Date: .06.2022. 

"s (N.Suryanarayanan. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 



,• 
13 

F No.GAPPL/COM/STP/1444/2021 

BY RP AD I SPEED POST 

To 

M/s. Arvind B Safal Homes LLP, 
Rohit Mills Premises, Rohit Circle, 
Khokhra, Ahmedabad 

The Assistant Commissioner, 
CGST, Division- I, , . 
Commissionerate : Ahmedabad South. 

Appellant 

Respondent 

Copy to: 
· - 1. The Chief Commissioner, Central GST, Ahmedabad Zone. 

2. The Principal Commissioner, CGST, Ahmedabad South. 
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South. 

(for uploading the OIA) A Guard File. 
5. P.A. File. 
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